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Petitioners,

)
vs. ) CaseNo. PCB03-221

)
COUNTYBOARD OFMCIIENRY COUNTY,)
ILLINOIS )

)
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NOTICE OF FILING

TO: SeeAttached

PLEASE TAKE NOTICE that on the4th day of Augusta2003,wemailedfor fUing with
the Illinois Pollution Control Board, the attachedResponse’to Motion in Limine, a copy of
which is attachedhereto.

RespectthilySubmitted,

Onbehalfof theCountyBoardofMcflenry
County, Illinois

By: Hinshaw& Culbertson
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RECE~VE~

BOARD CLERK~5OFFTCE

LOWE TRANSFER,iNC. and AUG 62003
LOWE STATE OFIWNOIS

Petitioners, Pollution Control Board

vs. ) CaseNo. PCB03-221

)
COUNTYBOARD OFMcHENRY COUNTY,)
ILLINOIS )

)
Respondent. )

RESPONSETO MOTION IN LIMINE

NOW COMES COUNTY BOARD OF McHENRY COUNTY, ILLINOIS, through its

attorneys,HINSHAW & CULBERTSON,andherebymovesthePollution ControlBoard to deny

Co-Petitioners,LOWE TRANSFER, INC. AND MARSHALL LOWE’s Motion in Limine to

precludeoral statements,limit public commentsandlimit all statementsby partiesandparticipants,

andin supportthereof,statesasfollows:

1. LI1~llTII’~GMW/OR RESTRICTING PUBLIC COMMENTS AN)) PUBLIC
STATE1~~’LENTSIS INCONSISTENT WITh THIS BOA1U)’S PREVIOUS RULING
IN THIS CASE.

On June5, 2003,Petitioners2 Lowe Transfer, Inc. andMarshall Lowe, filed a petition asking

the Boardto review the May 6, 2003 decision of the County Board of McHenry, Illinois, which

deniedsiting approval for a municipal solidwastetransferfacility. On June19, 2003, Village of

Caryfiled a motion to intervene in thesiting appeal. This BoarddeniedVillage of Cary’smotion to

intervenein Lowe TransferInc. and Marshall Lowev. CountyBoardofMcHeniyCounty,Ehinois,’

PCB 03-221 (July 10, 2003), 2003 WL 21753698, slip op. at *1. un its decision,this Board

specificallyprovided: “Cary may, however,contributeoral or writtenstatementsathearingin this

matterin accordancewith Sections101.628 and 107.404of theBoard’sproceduralrules, but may

not exaxmneor cross-examinewitnesses. Carymay alsoparticipatethroughpublic commentsor

)
)
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ainicu.scuriae briefs pursuantto Section 101.110(c),and in accordancewith Section 101.628.”

(Citationsomitted),slip op. at *2.

Becausethis Boardhasexplicitly heldthat participantswho are riot partiesto this appeal

havetheright to contributeoral and written statementsandparticipatethroughpublic comments,

this Board shouldnot now reduceor limit therights of the participantsto do so. Sucha decision

would.be contraryto this Board’spreviousdecisionand alsocontraryto thegeneralspirit andintent

of landfill siting proceedingsin Illinois, as set forth in sections39.2 and 40.1 of the Illinois

EnvironmentalProtection Act. Consequently,this Board should deny Petitioners’ Motion in

Limine,

2. LIMITING AND/OR RESTRICTING PUBLIC COMMENTS AND PUBLIC
STATEM~ENTSIS INCONSISTENT WITH POLLUTION CONTROL BOARD
POLICY AND PROCEDURE.

ThePollution ControlBoardhasapolicy of encouragingpublic participationin matterssuch

asthepresentcase. In fact, Section101.110 of theBoard’sproceduralrulesspecificallyprovides:

“The Board encouragespublic participationin ~j of its proceedin,gs.” (Emphasis added.) 35 111.

Adm, Code101.110. Furthermore,Section107A04provides:“Personswho arenot parties... are

consideredparticipantsandwill havehearingparticipationrights in accordancewith 35 III. Adm.

Code 101.628.” 35 Iii. Adm. Code107.404. Additionally, the Board hasexplainedthat Section

40.1 of the EnvIronmentalProtectionAct is “intendedto offer the public and interestedpersons

opportunityto participatethroughtestimonyand/orwrittenstatements.” (Emphasisadded.) Waste

ManagementofIllinois, Inc. v. Lake CountyBoard, P03 87-75 (Oct. 15, 1987). Consequently,

Petitioners’ requestto limit public participation is contraryto the Board’s policy of encouraging

publicparticipation,and,asaresult,Petitioners’Motion in Limine shouldbedenied.

Furthermore,Petitionershaveno right to invoke the limits andrestrictionsthat theyhave

requestedin theirMotion in Lirnine. Severalsectionsof theIllinois Administrative Codeprovide
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that participantsandinterestedpartiesareto be affordedcertainrights of commentandinput. For

example,Section107.404provides: “Participantsmayoffer commentat a specificallydetermined

time in the proceeding.” This section explicitly provides that participantswho wish to make

commentswill be allowedthe opportunityto do so. Furthermore,Section101.628providesthat

participantsshouldbe allowedto makeoral statements,written statements,public conunentsand

submitamicuscuriaebriefs. 35 Ill. Adm. Code101.628.

Specifically, Section101.628(a)providesthat the hearingofficermaypermitparticipantsto

makeoral statementson the recordwhenthe time, facilities and concernsfor a clear andconcise

hearingrecordso allow. 35 ill. Adin. Code 101.628(a). Basedon Sections101.110and 107.404

and the Board’s policy of encouragingpublic participation in Board hearings,it would be

inappropriatefor a hearing officer to deny and/or limit participantsthe right to makeSection

101.628(a)oral statements. Becausepublic participation is clearly encouragedby the Pollution

Board, it would be inappropriateto preclude Section 101.628(a) oral statementsby granting

Petitioners’Motion in Limine. Consequently,theBoardshoulddenyPetitioners’requestto preclude

Section101.628(a)oral statements.

Furthermore,Petitionershaveno right to the limitations that theyhaverequestedregarding

Section101.628(b)wriften statements.Section101.628(b)provides: “Any participantmaysubmit

written statementsrelevant to the subject matter at any time prior to hearingor at hearing.

Participantssubmittingsuchastatementwill besubjectto cross~examninationby anyparty.” 35 111.

Adm. Code101.628(b). The hearingofficer doesnot haveauthorityunder Section 101.628(b)to~

disallowparticipantsfrom providingSection 101.628(b)~ften statements,and, therefore,should

also have no authorityto limit the time for suchs~tements.Limiting suchstatementswould he /
contrary to the specific mandates of Section 101.628(b), which allows participants to/

unconditionallysubmitwrittenstatements“at anytime prior to hearingof at hearing.” 35 Iii. Adm.
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Code 101.628(b). Consequently,the Board should denyPetitioners’ requestto limit the time for

Section101.628(b)writtenstatements.

Finally, this BoardshoulddenyPetitioners’requestto limit Section 101.608statementsto

therecordgeneratedin theproceedingbeforetheMcHenryCountyBoard. As setforth above,the

Boardshouldnot allowSection101.628(a)oral statementstO belimited in anyway. Furthermore,

the Board should not in any way limit Section 101.628(b)written statementsbecauseSection

101.628(b)specificallyprovidesthat participantsmaysubmitanycommentthatis “relevant to the

subjectmatter.” 35 Ill. Adm. Code101.628(b). Therefore,any and all 101.628(b)statementsthat

are relevant to the subject matter of the proceedingshould be allowed. For thesereasons,

Petitioners’requestto limit all Section101.628statementsshouldbedenied.

3. THE POLLUTION CONTROL BOARD IS MORE THAN CAPABLE OF
DETERMINrNG WFIAT PUBLIC STATEMENTS ARE RELEVANT AJND
APPROPRIATE TO CONSDER.

Petitionersassertionthat permitting oral statementsfrom participantsat the hearing“may

verywell leadto reversibleerror” is simply incorrectandunsuppbrtedby any legalauthority. See

¶5-6 of Motion in Limine. In fact, disallowing public commentscould leadto reversibleerror

becausesections101.628and 107.404of theIllinois AdministrativeCodespecificallyprovidethat

thepublic beallowedto participatein sucha hearing.

Furthermore,the casescited by Petitionersfor the propositionthat the Pollution Control

Boardmustreview therecorddevelopedat the local siting hearingundera manifestweightof the

evidencestandardare simply irrelevant. No one contendsthat the Pollution Control Board is

allowedor requiredto considernewfacts. However,that doesnot mean,as Petitionerscontend,

that public statementsshouldbe lix~titedor disallowedentirely. See¶5 of Petitioners’Motion in

Limine. hi fact, nothing in section101.628limits public statementsto de novoproceedings.The

fact of the matteris that the Pollution Control Boardis well-equippedto determinewhat, if any,
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public commentsshould bedisregardedif the commentsprovideadditionalfactsnot alreadyin the

recordorareotherwiseirrelevantto theproceedings.

Petitionersfail to acknowledgethatthePollution ControlBoardis clearly full well andable

to detenninewhat public statementsor commentsshould not be consideredby the Board, but

instead,Petitionerssuggestthatthe solutionis to simply disallowor limit public participation. That

solutionis simply inadequatebecauseparticipantsandmembersof thepublichavearight to present

commentsand statementsat the hearing. See 35 Ill. Adm. Code 101.626; 35 111. Adm. Code

107.404. Furthermore,if individuals arenot allowedto providetheir comments,it impossibleto

know whetheror not thosecommentscouldhavebeenrelevantandshould have been considered by

theBoard. Consequently,themostlogical solutionis to allowumlirnitedpublic commentand allow

thePollutionControlBoardto useIts expertisein determiningwhatcommentsshouldbeconsidered

in reachingits decision.

WHEREFORE,Respondent,COUNTY BOARD OF McHBNRY COUNTY, ILLINOIS

respectfullyrequeststhatthis BoarddenyPetitioners’Motion in Limine in its entirety.

HINSHAW AND CTJLBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford, IL 61105-1389
815-490-4900

This documentutilized 100% recycledpaper products

RespectfullySubmitted,

On behalf of the CountyBoardofMcflemy
County,

Heisten
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto the provisionsof Section1-109oftheIllinois Codeof Civil
Procedure,herebyunderpenalty of perjury under the laws of the United Statesof America,
certifiesthaton August4, 2003,acopyof theResponseto Motion in Limine wasservedupon:

David McArdle
Zukowski, Rogers,Flood & McArdle

50 Virginia Street
CrystalLake, IL 60014

Fax: (815)459-9057

DorothyM.Gunn
Illinois Pollution ControlBoard

lamesR. ThompsonCenter
100 W. RandolphSt., Ste. 11-500

Chicago,IL 60601
Fax; (312) 814-3669

HearingOfficerBradleyP. Halloran
Illinois Pollution ControlBoard

lamesR. ThompsonCenter
100W.RandolphSt., Ste. 11-500

Chicago,IL 60601.
Fax: (312)814-3669

Via facsimileand by depositinga copy thereof; enclosedin an envelopein the United States
Mail at Rockford, lllinois, properpostageprepaid,beforethe hourof 5:00 P.M., addressedas
above,aswell asproviding acopyvia facsimileto thefacsimileñumbérsprovidedabove.

HINSHAW & CULBERTSON
100 ParkAvenue
P.O. Box 1369
Rockford,IL 61101
(815) 490-4900

7O37l~44v1830017


